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Trust distributions from a 
discretionary trust
The purpose of a trust is to separate the legal and beneficial ownership 
of assets. The legal ownership of the asset rests with the trustee. The 
beneficiaries benefit from the income that flows from the assets.

A trust is not a legal entity. It is best described as a legal 
“relationship” that is controlled by the trustee of the trust 

under the terms of the trust deed.

Trustee

The trustee is the controlling mind of the trust. A trustee can 
be an individual or a number of individuals. A trustee can also 
be an entity, such as a company. The trustee has a fiduciary 
duty to administer the trust for the benefit of the beneficiaries. 
A fiduciary relationship is one of the utmost good faith. The 
trustee must only act in accordance with the trust deed and 
relevant trust legislation. The trustee is the legal owner of the 
assets of the trust, but not the beneficial owner.

A trust is a discretionary trust when the trustee has the 
absolute discretion as to how the income and capital of the 
trust is distributed to beneficiaries.

Trust deed

The trust deed is a legal document signed by the creator of 
the trust, called the settlor. It gives instructions to the trustee 
as to how the trust is to be administered and what activities it 
can engage in. It also names and specifies the beneficiaries of 
the trust. The trust deed is a very important document.

Appointor

The appointor(s) are the individuals that appoint the trustee 
and can change the trustee. It is important that a trust always 
has a living appointor.

Distribution minute

In most cases, by 30 June each year, the trustee must 
determine the distributable income of the trust. The trustee 
must then decide how the distributable income of the trust is 
to be distributed among the beneficiaries. This includes the 
amount of the distributions and also the type of distributions 
(e.g. capital gains and franked distributions).

Beneficiaries

The beneficiaries are those that may benefit from the income 
and capital of the trust. Usually, there are primary beneficiaries 
defined in the trust deed and most other beneficiaries will be 
related or connected to the primary beneficiaries. Beneficiaries 
can be entities and do not have to be human beings.

Taxation

Income distributed to adult beneficiaries and 
beneficiaries that are entities are taxed to those 
beneficiaries. The trustee is taxed on income distributed 
to child beneficiaries. The trustee is also taxed, often at 
the top marginal tax rate, if there is income of the trust 
that has not been distributed to a beneficiary. 

Note that the taxation of trust income can be a complex 
matter, and usually requires professional advice.

See the diagram on the following page.
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Where do reward programs stand  
in regard to tax?

M any businesses and organisations offer their 
customers loyalty award-based incentive 
programs. They are designed to reward 

customers for purchasing or using a company’s goods 
and services (or sometimes affiliated businesses).

The ATO deems that flight rewards received under 
consumer loyalty programs are generally not taxable. 
However, it also notes that FBT may apply where:

	■ the employer and the employee have a family 
relationship and the flight reward is received in 
connection with the employment, or

	■ a flight reward is provided to an employee, or the 
employee’s associate, under an “arrangement” for 
the purposes of FBT that results from business 
expenditure. 

The flight rewards might also be subject to income tax if 
these are received by an individual who:

	■ renders a service on the basis that an entitlement to a 
flight reward will arise

	■ receives the flight reward as a result of business 
expenditure, or

	■ where the activities associated with obtaining the 
reward amount in themselves to a business activity.

As a result of one particular court case, the ATO 
accepted that flight rewards received by employees in 
their personal capacities in respect of expenditure paid 
by their employer are not assessable income. 

The tax treatment is based on the court’s decision that 
flight rewards received by an individual who provides 
services, or who has received the reward because  
of “business expenditure”, are 
not assessable as the reward 
arises from the personal (that 
is, non-service/non-business) 
contractual relationship with the 
rewards program administrator. 

The case in question dealt with the situation where an 
employee, who had accumulated points as a result of 
travel on behalf of her employer, converted those points 
into airline tickets for her parents (the points were not 
convertible to cash). The court held that the points 
related to her membership of the program, and there 
was no contractual relationship between the employer 
and the program administrator. Consequently it was 
irrelevant that the employer had paid for the cost of the 
original travel.

An exception to this tax treatment, however, would be 
where a person renders a service on the basis that there 
will be an entitlement to a flight reward — that is, a 
person enters into a service contract understanding they 
will receive rewards.

So while the ATO provides that rewards received 
under consumer loyalty programs arising from “private 
expenditure” are not subject to tax, it is however on the 
lookout for circumstances where:

	■ the arrangement is so contrived and artificial that it 
has no commercial purpose other than to allow the 
recipient to receive the rewards

	■ the nature of the arrangements suggests that the 
rewards are a substitute for income which would 
otherwise be earned, and

	■ the points accumulated exceed 250,000 points per 
annum. n


